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The ARTICLES WAR upon which the 
Charge againſt Captain SUTTON was founded. 


Act 22 Geo, H. Cap. 33. 
ARTICLE XI. 


EVE R Perſon in the Fleet, who ſhall not duly obſerve the Orders of the 
Admiral, Flag Officer, Commander of any Squadron or Diviſion, or other 
his Superior Officer, for aſſailing, joining Battle with, or making Defence 
againſt any Fleet, Squadron, or Ship; or ſhall not obey the Orders of his 
Superior Officer as aforeſaid, in Time of Action, to the beſt of his Power; or 
ſhall not uſe all poſſible Endeavours to put the ſame effectually in Execution, 
every ſuch Perſon ſo offending, and being convicted thereof by the Sentence of 
the Court Martial, ſhall ſuffer Death, or ſuch other Puniſhment, as, from the 
Nature and Degree of the Offence, a Court Martial ſhall deem him to deſerve. 


ARTICEYE . 


If, when Action, or any Service ſhall be commanded, any Perſon in the 
Fleet ſhall preſume to delay or diſcourage the ſaid Action or Service, upon Pre- 
tence of Arrears of Wages, or upon any Pretence whatſoever, every Perſon fo: 
offending, being convicted thereof by the Sentence of the Court Martial, ſhall: 
ſuffer Death, or ſuch other Puniſhment, as from the Nature and Degree of the 
Offence a Court Martral fhall deem him to deſerve. e 


ARTICLE XXII 


If any Officer, Mariner, Soldier, or other Perſon in the Fleet ſhall ſtrike 
any of his Superior Officers, or draw, or offer to draw, or lift up any Weapon 
againſt him, being in the Execution of his Office, on any Pretence whatſoever, 
every ſuch Perſon being convicted of any ſuch Offence, by the Sentence of a. 
Court Martial, ſhall ſuffer Death. Ard if any Officer, Mariner, Soldier, or 
other Perſon in the Fleet ſhall preſume to quarrel with any of his Superior Officers, 
being in the Execution of his Office ; or ſhall diſobey any lawful Command of 
any of his Superior Officers, every ſuch Perſon being convicted of any ſuch 
Offence by. the Sentence of a Court Martial, ſhall ſuffer Death, or ſuch other 
Puniſhment as ſhall, according to the Nature and Degree of his Offence, be in- 
flicted upon him by the Sentence of a Court Martial, | 
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SPEE CHES of the JUDGES 


On granting a New Trial. 


Lord Chief Baron, SEYNNER, 
H1S is an Action which has been brought againſt the Defendant, 
Commodore Fohn/tone, for having maliciouſly, and without probable 
1 Cauſe, charged the Plaintiff, Captain Sutton, with delaying and diſcou- 
raging the Public Service, by diſobeying his verbal Orders and public Signals, in 
not cauſing the Cable of the Ship which he commanded to be cut or. ſlipped, im- 
mediately after his going on board her, in order to put to Sea after the Enemy; 
and alſo for falling aſtern, and not keeping up in the Line of Battle, according 
to the Signal then abroad, after the %s had joined the Squadron, Cc. and that 
upon this Charge he arreſted him, and kept him in Confinement for a long Space 
of Time, until he was afterwards brought to a Court Martial, where he was 
honourably acquitted of this Charge that was made againſt him. | 


It ſeems to have been agreed by the Counſel on both Sides, that the Directions 

which, upon the Trial of this Cauſe, I gave to the Jury, were right: namely, 
That they muſt be ſatisfied that this Action had for its Foundation Malice on the 
Part of the Defendant towards the Plaintiff, and that they mult be ſatisfied. that 
the Charge made by Commodore Jobnſtone againſt the Plaintiff, was founded in a 
malicious and wilful. Deſign to ruin and oppreſs him, without any reaſonable 
Ground or Cauſe for ſo doing. The Situation of Commodore Jobnſtone, as Com- 
mander of the Fleet, was ſuch, as made it his Duty to ſuperintend the Conduct 
of all the Officers under his Command; to ſuſpend, to arreſt, and to bring to 
Trial, all ſuch of whom he ſaw an apparent and reaſonable Cauſe to judge guilty 

of any Diſobedience to the Orders 2 had given; and if, in arreſting, impriſoning, 
a] | — 0 


or charging any Officer under his Command, he has 


© J take it upon myſelf:“ And it appears, 


1 8 
Command, he has procreded under the Senſe of 
his Duty to the Public, to the Di charge of that Power with which he was en. 


| truſted, and has done it without any ill or malicious Deſigns, But with Upright- 
neſs and Integrity, he is not anſwerable for the Event that ſuch a Charge ſhall 


produce, whether the Perſon whom he ſo accuſes ſhall finally be found guilty or 
not; I ſay, if he has ated with Uprightneſs and Integrity, he is by Law protect- 
ed, and ſuch an Action as this is not to be maintained againſt him. The En- 
quiry then, upon the preſent Occaſion, muſt be, What was Commodore Jobn- 
one's Conduct upon this Occaſion? And in order to conſider of that properly, as 
far as it is applicable to the preſent Enquiry, it will not be neceſſary for me to 
enter into a minute Conſideration of all the Evidence that has been given; be- 
cauſe I think it muſt depend upon ſo much of his Conduct as particularly related 
to what paſſed between him and Captain Sutton, and to Captain Suſton's Conduct 


at the Time to which the Evidence is particularly applied; namely, after the 


Time at which the Engagement ceaſed, and Commodore Jobnſtone's Orders were 
given to Sutton, and the ſubſequent Part of that Day. Now it appears, that Com- 


modore Johnſtone had thrown out a Signal for all Captains to come on board, ſoon 


after the Engagement ceaſed. The very exact Time at which the different Signals 
were made, ſeems to have been differently ſpoken of by the Witneſſes, and it is 
impoſſible but that upon Tuch Occaffons, and feſpecring ſuch Circumſtances as 
that, there muſt be a Difference of Recollection. Captain Sutton did not come 
on board ſo ſoon as the other Captains did, but that Delay is accounted for by 
his not having a Boat belonging to his Ship in which he could entruſt himſelf to 
go. He went on board the Commodore's Ship, and there he reecived the Orders 
of the Commodore, to get his Ship ready and go to Sea, for he meant immediately 
to engage the Enemy; and the Directions appear ro have been given on the Part 
of the Commodore without any Appearance of Anger or Refentment which at 
that Time affected him towards Captain Sulton. Captain Sumon applied himfelf, 
as it ſeems, to Captain Home, the Captain of Comitnodore Fobnſtone's Ship, and 
told him, his Officers were of Opinion that his Ship could not immediately obey 


that Order and go to Sea, and defired that he would mention it to Commodore 


Jubnſtdne: He declined fo doing; but defired that Captain Sutton would himſelf 
acqunfnt the Commodore with the Circumſtance: And when he applied ro the 
Commodore, and told him what his Officers Opfmion was, Commodore Jobnſione 
then Tmmedittely told him, I don't mind the Reaſon which you have given, I 
© have heard thofe Reaſonis before; the Opinion of your Officers is immaterial : 
« You have my poſitive Orders to go to Sea; and as to the Riſk, if there is any, 

that thofe Orders, fo repeated, were 
given or repeated to him with fome Warmth. Captain Sutton went immediately 
In board his Ship. Th the mean Time it appears, from the Evidence given on the 
Part of Captain $#//bn, becauſe it appears from the Letter read by him, that Captain 
Home bad ad viſed Commodore Fobn/tone to ſuperſede him, or to ſend ſome Officer 
of his own to take the Command of that Ship, from the Appearance that Captain 
Sutton had then given of Back wardnefs to obey his Orders. Commodore Jobu- 
Nun did not liſten to that Advice, but faid, it wes improper for him to take 


that Step before ſome Overt-act had been done; and there would be no Au- 


thority in the Ship if he ſhould ſend another Perſon there to take the _— 
| 9 | mana: 
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mand. Commodore Febnſtone therefore refuſed to liſten to that Advice. fo 
given to him, and permitted Captain Sutton to continue in the Command of 
his Ship. The Orders which he had ſo given were not obeyed for a con- 
ſiderable Space of Time, In the mean time, Captain Hawker, the Captain of 
the Hero, came within Hail of Commodore 7ebn/tone, and delivered to him a 
Meaſſge from Captain Sutton, ſignifying that he was repairing his Damages, 
and would come out as ſoon as they were finilhed, or as ſoon as he could. 
Commodore Jobnſtone appears then to have continued in the ſame Degree of 
Di: ſſatisfaction at Captain Sutton's Conduct, which he had adopted upon Cap- 
tan Sutton's Repreſentation to him of the State of the Ship, ſaid, with ſome 
Degree of Warmth, I don't care for his Repairs, or ſomething to that Purpoſe, 
he has my poſitive Orders to come out. Many Signals were made by firing of 
Guns to him, and Captain Sxtton did not come out until a conſiderable Time 
afterwards. The Witneſſes have differed ſo much in the particular Time, that 1 
will only obſerve, that it was not till a conſiderable Time after that Meſſage had 
been delivered to him. When he came out and joined the Commodore, it 
appears that what paſſed between him and the Commodore was accompanied 
ſtill with ſome Degree of Diſſatisfaction remaining with Commodore Fobnſtone 
at the Time, becauſe, though the Witneſſes: have given different Accounts of 
what paſſed berwixt Zohnflone and Sutton, yet they all ſhew manifeſtly, that there 
was a Diſlatisfaction on the Part of Commodore Jabuſtone by the Language which 
he then uſed to him; becauſe it is admitted, that Captain Suſton anſwered to him, 
He would, or he did make no -Excuſe z Commodore Jobnſtone mult have faid 
ſomething that led him to give an Anſwer of that Kind to him. After the 
Line of. Battle had been broke, and the Reſolutions had been taken not to 
engage the Fleet, it is ſaid by ſome of the Witneſſes, that Commodore Jobnſtone 
hailed his Ship, as enquiring after the Situation perſonally of Captain Sutton; but 
the Intent of Commodore Johnſtone, manifeſtly to be drawn from his hailing, 
was to enquire after the State of the Ship. On the next Morning, Commodore 
Fohnſtane appears to have gone on board the Ship which Captain Sutton com- 
manded; he there made an Enquiry into the State of the Ship from Captain 
Sutton himſelf, and took from Captain Sutton a Report of the Damages which 
the Ship had received; which Report was in Writing given to him by Cap- 
tain Sutton, which had been made, as it appeared, by the Boatſwain: And 
it is in Evidence, that at the Time he ſo went on board to make the Enquiry, 
he then told Captain Sutton, that he did intend to put him under an Arreſt. Now 
theſe are the Circumſtances that paſſed relative to the Diſobedience of the Order 
not coming out. During the Courſe of that Day, and of the following Morning, 
the Squadron ſeparated, as it appears, Immediately after this, Commodore 
Fohnſtone went to Port Praya in the Diana Frigate, where he arrived on he 19th. 
Captain Sultlon arrived on the 21ſt, and upon the 22d he was put under an 
Arreſt. Now it appears to me, that theſe Circumſtances, thus ſtated, and with- 
out Doubt to be collected from the Evidence, do afford a probable Caſe, an 
apparent Reaſon for Commodore Jobnſtone's ſuſpending and putting under Arreſt, 
and charging Captain Sutton with this Diſobedience, and go a great Way, as it 
ſeems to me, to exclude the Preſumption of Malice; becauſe it appears, that 
the firſt Orders were given in the moſt friendly Manner; that immediately vpen - 
| A 2 | l Captain 
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Captain Sutton helitating about the Orders, the firſt Dillatisfaction of Comm 
dore Fobnftone was expreſſed, and that that was continued until the Time that 
he went on board the Ship on the 17th; and when, after an Enquiry, of Captain 
Sutton, as to the Grounds of his Conduct, he declared his Intention to put him 
under an Arreſt. But it has been ſaid that Commodore Jobnſtone, not with- 
ſtanding this apparent Diſobedience of Orders, acted however raſhly and indiſ- 
creetly, in purſuing Captain Sutton in the Manner he did, without putting him 
under an Arreſt ſooner, and without afterwards having made a farther and more 
Particular Enquiry. It is ſaid, that he ought to have put him under an Arreſt 
as ſoon afterwards as he joined the Squadron, and after he came out; for that, 
as he had ſeen his Diſobedience, and if he judged of it in the Manner he after- 
wards appears to have done, by making the Charge he did againſt Captain 
Sutton, he ought not to have ſuffered Captain Sutton to have commanded that 
Ship for the reſt of the Day, and when he was going into Action. Now, I am 
Not at all ſatisfied ; it is a Subject a good Deal out of the Line of Men who are 
not in the Profeſſion of the Sea; but it does not appear to me, that Commodore 
Jobnſtone's not delaying his Squadron to ſend an Officer to command Captain Sutton's 
Ship, and fuperſeding him in the particular Situation he was then in, in his Line of 
Battle, going down to engage the Enemy, it does not appear to my Satisfaction at all, 
that Commodore Jobnſtone had not the fame Opinion then of Captain Sulton's 
Conduct that he afterwards appears to have entertained, by charging him in the 
Manner he did, and bringing him to a Court Martial; and as to the Want of 
due Enquiry, it appears to me, that Commodore Jobnſtone made all that Enquiry 
which Captain Sutton could have a Right to require. He did not indeed, when 
he went on board, call Captain Satton's Lieutenants around him to take their 
Account of Captain Sutton's Conduct; but Captain Sutton had, before Commo- 
dore Jobnſtone went on board the Ship, given his particular Reaſons why he 
thought his Orders could not be obeyed; and Commodore Johnſtone was to ſatisfy 
himſelf what the State of thoſe Damages were which Captain S#//o0n had alleged, 
as the Cauſe of his not obeying his Commander in Chief. Commodore 7ohn/tone 
could be an Eye Witneſs of them, as far as they were then capable of being 
viewed: He took the Account of them from Captain Sut/on, and by a Report of 
the Boatſwain of the Ship delivered to Captain Sution, and given to Commodore 
Jobnſtone. Commodore Johnſtone then had made all that Enquiry, which as 
between him and Captain Sutton could be neceſſary, becauſe he had taken that 
Account which Captain Sutton thought proper to give. But it is ſaid, that not- 
withſtanding this, Captain Suiton appears, by the Sentence of the Court Martial, 
not to have been guilty of Diſobedience of Orders, and therefore there was no 
probable Cauſe for charging him with ſuch Diſobedience. It was very truly 
ſaid; that an Acquitral is very conſiſtent with an Appearance, and with a ſtrong 
Preſumption of Guilt; and the Queſtion upon this Occaſion is not, whether 
Captain Sutton was actually guilty of Diſobedience? but, whether Captain Suiton 
had, by his Conduct, afforded ſuch Grounds to Commodore Jobnſtone as to pre- 
ſume a criminal Diſobedience of Orders, as his (Commodore Johnſtone's) Juſti- 
fication for charging him with it? It is impoſſible that we can know what were 
the Grounds, what were the Evidence upon which the Court Martial formed its 


Determination, for that Evidence cannot be before us. It appeared to me 8 
2 the 
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the Trial, that the Bdatſwain, who made out that Report which Captain Sutton. 
gave to Commodore Zohn/tone, was prepared to give a larger Account of the 
Damages. which the Ship had ſuſtained, than had been given to Commodore 
| Johnſtone. Now, ſuppoſing a much larger Account of thoſe Damages, and of a 


different Kind, to have been given to the Court Martial than that which was con- 


tained in the Report given to Commodore Jobnſtone, it might make the Ac- 


quittal by the Court Martial no Rule whatever to judge of Commodore Fohn= 


tone's Conduct, becauſe he was to form his Opinion of the Conduct of Captain 
Sutton from the Account which Captain Sutton bad himſelf given to him; and if, 
in fact, his Damages were ſo much larger as to juſtify the Diſobedience of the 
Order which he had received, Commodore Jobnſtone could only form his Opinion 
by the Account of them which he had received ; and it appears to me, from the 
Evidence which was given by all the Officers at the Time of the Trial, both 


thoſe who were examined for Commodore Fohnſtone, and thoſe who were ex- 


amined for Captain Sutton, that the Diſobedience of the Orders was a Ground 
for. Commodore Johnſtone's charging Captain Sutton in the Manner he did; for 
they all ſay, they ſhould have held themſelves bound (for that was the Purport 
of their Evidence) to obey thoſe Orders, if they had been in the Situation in 


which Captain Sutton was. I profeſs then, to me it appears, that there was this 


apparent Ground, and prohable Cauſe for Commodore Fohnſtone's charging 
Captain Suiton with the Offence that he did, and that he did it upon ſuch Grounds 
as does, in a great Manner, exclude the Preſumption of Malice. I don't mean 


to ſay, that there was not ſuch Evidence of Malice as was properly to be left to 


the Jury, but I profeſs the Verdict as given upon it, was not ſo ſatisfactory to 
me as not to make me wiſh very ſtrongly to have this Queſtion reconſidered. It 


has been urged very ſtrongly againſt this, that there were Witneſſes produced 


in the Cauſe, on the Part of Commodore Johnſtone, whoſe Teſtimony did import 


Malice from Commodore Fohnſtone towards Captain Sutton, and which was, 


from the Nature of it, to be applied precedent to the Time of making the 
Charge, namely, the Two Witneſſes who ſwore that the Cable was cut on the 
Inſide in the Morning at Nine o' Clock. It is ſaid, this is Evidence, of anterior 
Malice, becauſe it charges Captain Sutton with an Act of Cowardice which he 


was not charged with before the Court Martial, and of which, to this Time, 


there had never been any Imputation, The Evidence of theſe Two Witneſſes, 
ſuppoſing the Account they gave was to be conſidered as true, were, in- 
tended to anſwer a very material Part of the Plaintiff Captain Sutton's 
Evidence, which he had given, and which he had made his Juſtification for not 
obeying the Orders, namely, that there had been occaſioned a conſiderable Delay 
by the Cable having been cut Ten Minutes before the Ship got laoſe, on account 
of the Cable jamming in the Hawle-hole, as it was faid, and there being a 
Neceſſity afterwards of cutting it on the: Outſide. 
to Commodore Johnſtone, that he brought theſe Witneſſes, knowing that the 

were to give a falſe Teſtimony. : Nor can. it, I believe, be preſumed, that ſich 
were Commodore Jobnſtone's Intentions. Commodore Johnſtone then brought 


theſe Two Witneſſes, upon the Suppoſition that they would give Evidence very 


material to his Defence. Theſe Witneſſes were not believed; but it does not, 


ia my Opinion, warrant a concluſive Argument in the Manner in which it 
| been 


Now, it has not been imputed 


has, 
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been drawn, that theſe Witneſſes, thus produced, do afford poſitive Proof of 
anterior Malice in Commodore Jobnſtone. That not being the Caſe, I profeſs 


myſelf to think, there is no Reaſon drawn from the Circumſtance of theſe Two 


Witneſſes to prevent the Court granting this new Trial, which, I profeſs, I am 
very ſtrongly of Opinion the Court ought to direct. $7: 


Mr. , Baron E X R E. 


HIS is an Action, the Ground of which is, that the Defendant had maliciouſly 

| preferred an Accuſation againſt the Plaintiff, for which there was no pro- 
bable Foundation in Law and in Fact. The eſſential and the integral Grounds 
of this Action are Malice and Want of probable Cauſe; they are perfectly inde- 
'" pendent and ſubſtantive in their Nature, though in Evidence they are often 
confounded, though one is ſometimes made uſe of to evince the other. If a Man 
were to prefer the moſt unfounded Charge that ever entered into the Imagination 
of the wildeſt Man, and could demonſtrate that he had not done it upon the 
Motives of what the Law calls Malice, no Action could lie. On the other 
hand, if a Man were to prefer a grounded Charge upon the deepeſt Malignity 
that ever corrupted the human Heart, no Action would lie. Ir is very true, 
that if it appears to Demonſtration that there is no poſſible Cauſe, the Want of 
a_ probable Cauſe alſo ſuggeſts the Want of a Motive for ſuch a Proſecution, 
other than Malignity ; and therefore it is, that the Want of probable Cauſe, clearly 
made out, brought home to the Knowledge of the Party, that he is conſcious 
that there is no probable Cauſe will be received as Evidence of the other integral 
Ground of this Action, which is Malice; but unleſs it is not only true that there 
is no probable Cauſe, but it is alſo brought home to the Party who inſiſts upon 
the Proſecution, that he knew there was none, though a Want of probable Cauſe 
may be eſtabliſhed by ſuch Evidence, Malice will not. What ſhall be deemed 
probable Cauſe ſhould be a little underſtood. It is not an idle, totally unfounded 
Whim, of the honeſteſt Man in the World, that would be received as probable 
Cauſe z but it is ſuch Appearances of Foundation, as ſtanding unexplained to 
the Party who conceives them, and who acts upon them, are reaſonable and 
proper Motives for preſſing the Accuſation; and therefore it will always depend 
upon the particular Circumſtances of every particular Caſe. In this Court, the 
Idea of probable Cauſe is, perhaps, more familiar than it is in any other Court 
in Neſtminſter- ball; we oftener are called upon to judge of it; we certify 
8 Cauſe every Day. A Caſe this Moment occurs to my Memory; 
here was a Seizure of a Quantity of Gloves in a Glover's Shop in the Strand; 
they were ſeized, as being of French Manufacture and imported, being a pro- 
hibited Article. The Fact was, that they were cut in the French Faſhion, with 
a Gore, which is peculiar to their Manufacture, and they were in French Pack- 
ages; the Fact alſo turned out to be, vpon Explanation, that the Glover, finding 
that it was neceſſary to impoſe upon faſhionable People, who preferred TT 
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Enzlifþ Manufacture, and obliged to get French Papers to pack them in, in 
— =; ſatisfy the Taſte of thoſe faſhionable People. The Fact being proved 
clearly, there was an End of the Seizure. The Goods were reſtored ; but at 
the ſame Time the probable Cauſe of Seizure was clearly eſtabliſhed : There 
was that which impoſed upon the Judgment of the Officer, without any Impu- 
tation upon him; Appearances ſtrong in his Favour : So there was a probable 
Cauſe for Seizure, which the Court had no Difficulty to determine upon; ſo 
there is nothing more diſtinct than that which turns out upon Explanation, and 


that Cauſe that the Party takes for granted, he ſhall maintain from the Fact he 
inſiſts upon. I, for one, am extremely ſorry that any Thing ſhould have ariſen 


between Officers of high Rank, in a Service of the utmoſt Importance to this 
Country the Naval Service, which ſhould have called for an Application of 
thote Principles which I have been juſt now laying down; and 1 am the more 
concerned, that it falls to my Lot, for one, to eater into the Diſcuſſion, inaſ. 


much as it is a Subject which, from the Nature of it, I muſt be totally unac- 


quainted with; the Liſcuſſion of which mult be in Terms with which I am not 
familiar, which 1 do not comprehend z and the Obſervations upon which go ſo 


far, that as to One Half of this Evidence, 1 have not an Idea of what it im- 


ports: But, however, the Rights of the Subjecl, the Right of this Plaintiff, 
who applies to the Laws of his Country for a Satisfaction for that which he 
conceives to be a perſonal Injury done to him, in the Courle of a great Naval 
Operation, are involved in this Naval Subject, and obliges, therefore, Men 
very incompetent to the Diſcuſſion of it to cater into it, and to deal with it as 
well as they may; I own I tremble for what 1 am doing, left with Intentions 
to do Juſtice to the Parties, my Want of Acquaintance with the Subject, after 
all the Pains 1 have taken to inform myſelf of it, may lead me into ſome 
Miſtake and Error. However, I am bound to act upon the beſt Lights before 
me, and muſt extricate myſelf out of thoſe Difficulties as well as I can, and I 
hope without doing Injuſtice to the Parties. It muſt be taken in this Cauſe 
upon the Ground of the Acquittal of Captain Sutton, upon the Trial by the 


Court Martial, that Captain Suiton was not guilty of that Diſobedience of which _ 


he ſtood accuſed by the Defendant, by not making fail in the Manner in which 
the Defendant charges he ought to have done; but the particular Grounds upon 


which that Acquittal proceeded in Evidence, are not before us; and therefore 


beyond the Fact that he muſt be taken to be Not Guilty, the Verdict of the 
Court Martial does not apply; and therefore it is like the Caſe that I referred 
to; the Verdict acquitting the Goods and reſtoring them to the Party, though 
very deciſive as to the Ground of the Seizure, that they were not of French 
Manufacture, yet they did not;go a Jot to determine whether there was or was 
not a probable Cauſe for the Accuſation which brought them under Conſider- 
ation for Seizure, So that it is impoſſible to carry the Verdict of the Court 


Martial beyond that Point. Conſiſtent with that Point are both the Parts of this 


Cafe; namely, the Two Queſtions, whether there was Malice, and whethey 
there was probable Cauſe in this Caſe; if we were to admit that there was 2 
bable Cauſe for preferring this Accuſation, I think no Man will urge that there 


was ſufficient Evidence of Malice; the Charge of Malice takes for i 


the beſt Freneb Gloves, was. obliged to have them cut in this Faſhion, though 
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Ground that there was no probable Cauſe for Proſecution ; for if there re ally 
was z probable Cauſe for Profecution, it would be vaſtly too much to ſay, that 
becauſe it happened that this Tranſaction aroſe at a great Diſtance from this 
Country, and "conſequently that an - Arreſt, and the Intention of bringing the 
Party to a Court Martial, was unavoidably attended with great perſonal Incon- 
venience to the Party arreſted, that that alone can be a Foundation from whence 
Malice ſhall be imputed, or that the Caſe ſhall be different from what it would 
have been, had the Tranſaction happened in Torbay, and the Party had been 
arreſted and brought to his Trial within Twenty-four Hours after the Thing 
happened. It was an unfortunate Circumftance, - not ſufficiently to be regretted, 
that ſuch a Tranſaction * ſhould happen at ſuch a Diſtance, where there being 
probable Cauſe to arreſt this Gentleman, and put him upen his Trial, and where 
Reaſons of high Probability, at leaſt, may be ſuggeſted, why it was not fit 
to bring him to that Trial during the Time they remained in that Port, or 
in the Paſſage to Saldanba Bay, or after in Saldanba Bay, where I take it the Se- 
©  paration was, it ſhould be unfortunately attended with. great Inconvenience. to 
bim; but there is no Foundation to infer Malice, in the Proſecution ariſing 

from that Circumſtance of Diſtreſs, which the Arreſt in that Situation muſt ne- 
ceffarily produce; for indeed if we conſider how far that goes, and how ex- 
tremely diabolical the Heart of that Man muſt be, who would mean to put an 
inferior Officer, acting under him, under an Arreſt for the Purpoſe, and with a 
View of making it ſo diſtreſſing as this turned out to be; I think no Man ought 
to believe that of another, without there was ſtrong and urgent Evidence, which 
ſhould make it impoſſible for him to reſiſt the Belief. I diſcover no Evidence of 
that Sort in this Cauſe; and I truſt that there are no Naval Officers to whom any 
Thing ſo wicked could, with any Foundation of Probability, be imputed ; I 
won't ſay, that if it was clear that there was no Sort of Foundation for this 
Charge, that that being eſtabliſhed, that the Circumſtance of the Charge, ſo 
unfounded, being made in ſuch a Situation, where it muſt neceſſarily produce 
ſuch terrible Conſequences to the Party upon whom that was made, and where it 
muſt involve him in ſuch Loſs, ſuch E-xpence; where it muſt be ſo long, of 
Neceſſity, before it could come to a Deciſion; I don't ſay that they would not 
be Circumſtances, taking their original Foundations in the Thing itſelf being to- 
' rally unfounded, which would not warrant an Imputation of Malice, in the 
Manner of making” that unfounded Charge, both as to Time and Place; but 
that is not the Caſe upon this Evidence; and I am very glad that I can ground 
the Opinion that I have upon the Caſe, upon that Part of it, upon Facts that 
are admitted in the Cauſe, that ſtand clear of all technical Language, and upon 
which there is not the leaſt Contradiction. I cannot help obſerving, that when 
we are diſcuſſing the Queſtion, whether or not there was probable Cauſe for the 
Accuſation which Commodore 7obn/tone made againſt Captain Sutton? the Mode 
of diſcuſſing it has really been, in Effect, trying that Queſtion over again; and a 
very ſolemn Trial there has been of it, and a vaſt Quantity of Evidence adduced, 
and ſo much Evidence adduced, as, if the Court were competent to try it, and this 
were the Moment when it were to be tried, might exceedingly puzzle the Court 
how to decide. But this Fact is moſt clear, that poſitive Orders were given 
10 Captain Sutton to cut or fiip, It is moit clear that it was the Duty of Cap- 


tain 
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tain Sutton, under that Order, to be the firſt to cut or flip, his Situation called 
upon him to do ſo; ſo they all agree. It is moſt clear, that he was the laſt; ſo that 
the Diſobedience of that poſitive Order ſtands clear of all Queſtions, and is agreed 
to on all Sides; and it was neceſſary for Captain Sutton, at the Court Martial, ſo 
the Terms of the Sentence import, it was neceflary for Captain Suiton to go into 
the Evidence, to raiſe upon that Evidence Ground of Juſtification, which, ad- 
mitting the Fact of the Diſobedience, might be a Reaſon why that Diſobedience, 
in that particular Caſe, ſnould not be wilful, a great deal of important Evi- 
dence has been offered by Captain Sutton upon this Point, perhaps the Weight 
of the Evidence inclines that way. I am far from imputing any Blame; it 
would be preſumptuous in me to do it upon thoſe who have decided, having the 
Juriſdiction to do ſo, upon that Evidence that he ſtood juſtified ; but if it was: 
neceſſary that Captain Sutton ſhould ſhow that Juſtification, and if that Juſtifi- 
cation was to turn upon the Number and the Weight of the Teſtimony, upon 
the Reſult of great contradictory Evidence, with reſpect to it, is it poſſible to 
ſay that the Commodore, whoſe Buſineſs was not to decide, but whoſe Buſineſs 
was only to accuſe, and to bring the Caſe to the competent Juriſdiction for De- 
ciſion, that he had not a probable Cauſe for preferring that Accuſation ? What 
had he to do more, when he brought his Accuſation forward, but to ſay, here is: 
the Proof of my Order to cut or ſlip? Here is the Proof that you was to cut 
or ſlip immediately, the firſt of the Squadron; it appears in fact that you cut or 
ſlipped the laſt; I will go no further. Would it not have been incumbent upon 
Captain Suttou to have then taken up the Defence; and to have urged in his De- 
fence, that it was very true he had diſobeyed Orders; but it was under ſuch Cir- 
cumſtances, the whole of it taken into Conſideration, as may, conſiſtent with: 
the Diſcipline of the Navy, amount to a Juſtification, or to an Excuſe, or it 
might be within the Rules of the Navy criminal, and yet, in reſpect of ſome” 
Circumſtance that happened to ariſe from it, meritorious; fo that though he 
might be reprimanded, or perhaps be abliged to aſk for a Pardon, would 
poſſibly be intitled to a Reward immediately afterwards, and yet the Nature 
of the Defence would remain entirely. the ſame; and therefore to ſay, tuat 
where the Fact of Diſobedience ſtands clear of all Queſtion in point of Fact, 
and where it all turns upon the Juſtification, and upon that a great Variety 
of Evidence, to ſay there was no probable Cauſe for the Accuſation, is car- 
rying the Idea of probable Cauſe to a Length that to me is perfectly incom- 
prehenſible ;. there never, in my Mind, was any Thing clearer, than that the 
probable Cauſe, in this Caſe, was fully and ſatisfactorily made out; not 
upon the contradictory Evidence; laying all that out of the Caſe, taking 
which Side you will, admit the Whole of the Evidence on the Part of the 
Plaintiff in this Cauſe ought to be believed, and the other Evidence, except as to 
the actual Diſobedience in point of Fact, all diſbelieved; yet it being the 
Defendant's Evidence; and it being Evidence which could not be the whole of it 
within the Knowledge of the Commodore at the Time he preferred his Accuſa- 
tion, he was not bound to know it, nor to enter into it; he had good Reaſon 
tor preferring bis Accuſation, Captain Suiton has been heard upon it, and has 
been acquitted ; I rejoice at it : Bur let it not be concluded that it is a neceſſary: 
Conſequence, that a Commander in Chief, who is bound to exerciſe his Judgment upon 


EST)” 


the Condutt of his inferior Officer's having the Diſcipline of the Navy to main. 
xain, is of courſe to be proſecuted civilly, and with a View to pecuniary Da- 
mages ;' becauſe, in exerciſing his Judgment, it has unfortunately occurred, that it 
became neceſſary for him to accuſe under Circumſtances, which produced great 
Hardſhips to Mr. Sutton. upon a Caſe which required Explanation, and which 
Explanation could not with Convenience be had, but under ſuch Circumſtances 
as turned out to be very injurious to Mr. Sutton. I cannot think that the Diſci- 
pline of the Navy, and the Good of that important Service to this Country, 
ought to reſt upon ſuch Tranſactions as theſe are. I am not ſorry that my 
Opinion upon this Point leads me to concur in Opinion that there ought to be a 
new Trial, becauſe I own I feel very averſe to the ſuftaining this Verdi&, which 
has entirely proceeded by the Raſhneſs, I will call it, of the Defendant in this 
Cauſe, in prefling forward a Kind of Examination which he ought to have re- 
ſiſted. I ſay, when the Cauſe has proceeded upon Grounds perfectly collateral, 
in my Apprehenſion, to the true Merits of it; Grounds of a Nature extremely 
likely to irritate, and to carry Men from the cool Conſideration of the true 
Queſtion, upon Grounds upon which all our Politicians in this Country, thoſe 
who underſtand the Subject, and thoſe who do not, have been extremely divided; 
and Grounds which, till they are properly decided by proper Authority, I ſop- 
oſe will ever remain Matter of great Diſcuſſion, upon which you will not 
ealily find any Two Men who are not Seamen—Seamen, 1 dare ſay, underſtand 
it; but any Two Men who are not Seamen, who will not have a very poſitive 
and a very ignorant Opinion of it one Way or other; and how it is poſſible this 
Defendant could think of taking upon himſelf ſuch a Point of Delicacy as this 
was, againſt the good Senſe of his Counſel, and preſſing it on in the Manner in 
which 1 underſtand it was preſſed, is to me incomprehenſible. I conceive he will 
be wiſer another Time. I confeſs I ſhould have been very ſorry if the Cauſe had 
ſtood upon Evidence of ſuch a Nature, which had no Connection with the Cauſe s 
there was an Attempt to connect it; but that was done by conjecturing that the 
Motive might be to conceal a Miſconduct of Commodore Fobn/tones own; and 
having laid that as a Foundation, giving that Evidence of a Miſcondutt in order 
to connect it, it would have been neceſſary to ſhew, in point of Fact, that it was 
his Motive; that he had charged Captain Suiton, in order to draw off the Atten- 
tion of the publick Eye from himſelf to Captain Sutton. Some Evidence of that 
fhould have been offered, and then the Nature of that Miſconduct would have 
been a Subject of collateral Enquiry, introduced into a Cauſe with which it had 
no Connection. There was no one Fact in the World, that could have been 
ſtated in the Conduct of Commodore Fohnſtone, in any Part of his Life, that 
might not as well have been brought into this Cauſe, as that Buſineſs, viz, Whether 
Mr. Johnſtone was or not juſtified in the Conduct that he held when he came into 
this Harbour, and made the Diſpoſition that it appears in Evidence that he made. 
There ſeems to me to remain but one other Subject; namely, the Circumſtance 
of Commodore Fohnſtone's having offered Evidence, which turned .out to be 
Evidence which the Jury gave no Credit to, with reſpe& to a Fact of Captain 
Sutton's having cut his Cable in the Morning, upon the French Fleet entering 
the Port: And it ſeems to me, that thoſe, who are on the Side of Cap- 
tain Suiton, have been as jealous for him, and been as eager to draw that a act 
| | rom 
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from che true Application of it, to a Subject to which it was not meant to apply; 
as on the other Side, they were eager to draw the whole Subject from the 
proper Train it ought to have been in; for that by no means went to affix any 


Imputation upon Captain Sutton of the Kind alluded to. In the firſt place, it did 


not appear that it was under any Order from Captain Sutton: The Tendency of 


it rather was, if the Thing was true, upon an Alarm being given, by a Kind of 


ſudden Impulſe of the Crew, there being Reaſon to apprehend that a very ſuperior 


Force was coming upon them, which, in their Situation, they would be unable 
to reſiſt ; they were to cut, in order to take their Opportunity of getting to Sea, 
in order to take the Opportunity of getting off. 1 am not Judge enough of the 
Subject to know, whether, before the Event had been decided, it would have been, 
the moſt prudent Step for all theſe Ships to have taken, or not. It depended a 
little, I ſhould imagine, upon how Monſieur Suffrein ſuſtained the Conflict he 
thought fit to enter into. Had that Action been ſuſtained in the Way in which 
] believe an Zngl;fþ Squadron would have ſuſtained it, I don't know whether ſuch 
a Meaſure, for getting off as ſoon as poſſible, would not have been. a wiſe Mea- 
ſure; and that is a Queſtion merely hypothetical : And as to the Point of imputing 
Blame to Captain Sutton, it failed, and it had a direct Reference to another Subject; 
namely, as to the Caſe Commodore Fohnſtone had to ſuſtain, and to which he had 
an undoubted Right to call his Witneſſes; for it being attempted to clear up a Part 
of the Delay, by accounting for Ten Minutes Delay by the Cable having been 
cut inſide, and getting into that Situation he deſcribed; if he could eſtabliſh the 
Point that the Cable was cut in the Morning, to be ſure he threw upon Captain 
Sulton the Difficulty of Ten Minutes more, which his Evidence did not go to; 
and therefore it was directly in point to his Diſobedience of Orders. I don't 
know whether I did not omit, in conſidering the Accuſation, to take Notice of the 
ſecond Part of it, which was his not continuing in the Line at Sun-ſet ; there is 


more Difficulty in that, had it ſtood alone. I ſhould have had more Difficulty 


about that; I ſhould be obliged to examine with more Particularity than I wiſh 
to do, the Evidence relating to it; but thus much I collect from the Evidence 
of Captain Alms, that a Signal was out at Sun ſet for the s, not being in her 
Station; he afterwards ſaid, about Sun-ſet ſhe did come into her Station; that is 
bringing it to a pretty nice Point; and though it may be, upon fo nice a Point, a 
proper Subject for Acquittal, it by no means follows, that a Ship under the Cir- 
cumſtances this Ship was deſcribed to be in, where there had been a Diſobedience 
of Orders, in not coming out ſo ſoon as was expected; and upon coming out, 
her Mainſail not ſer, it will be too much, to ſay even with reſpect to that, that there 
was not a probable Cauſe for the Accuſation, how much ſoever it might turn out 
that he was juſtified in it, I am extremely ſatisfied, upon the whole, that if the 
Detendant aſks upon this Verdict to ſet it aſide, it muſt be ſet aſide, 
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Mr. Baron HO T H A M. 


S the Day is far ſpent, and as my Opinion coincides with my Lord Chief 
Baron, and my Brother Eyre, of courſe there muſt. be a new Trial. That 
being the Caſe, I ſhall purpolely avoid going into any Obſervations upon the 
Evidence that has been given, becauſe, as it is to go to another Trial, it is fit 
it ſhould go with as little Prejudice as poſſible ; but I ſhall content myſelf with. 
ſtating, in a very few Words, the Reaſons for my coinciding in this Opinion. 
In the firſt place, It is impoſſible to controvert this, that there has been, no 

Matter by what Cauſe, there has been a vaft Variety of Matter mixed in this 
Cauſe, that ought not to have been introduced into it. I am not at all ſurpriſed 
that my Lord Chief Baron ſuffered it to be given, becauſe, when he ſaw a 
Gentleman, the Defendant, begging and praying that this Evidence might be 
gone into on the one Side, and the Plaintiff's Countel as ſolicitous on the other, 
that it ſhould, it was a Matter of great Difficulty and Delicacy for him to have 
interpoſed and prevented it, and therefore I don't wonder that he ſuffered it to 
be given; but, unqueſtionably, all that related to Commodore Johnſtone's Con- 
duct at Port Praya, had, as my Brother Eyre has juſt ſaid, nothing to do with 
the Cauſe; but though it had nothing to do with it, it is abſolutely impoſſible 
that the Jury ſhould have attended to it, without mixing it in ſome Degree 
with the Opinions which they were to form upon the Whole of what they 
heard; that I think, therefore, is one Ground why one ſhould wiſh that the 
Matter goes back to another Trial, that it might go to the Jury pure, ſimple, 
and unmixed, without any Sort of extraneous Matter of this Kind; the ſingle 
Queſtion then before the Jury was, Whether or no upon the Whole of the 
Caſe there appeared in Commodore Fohnftones Conduct towards Captain Sutton, 
that Degree of Malice which -ought co make him anſwer in this Action for it. 
Now, with 1eſpect to that, if Commodore Jobnſtone could ſhew that there was 
probable Cauſe for his bringing Captain Sutton to a Court Martial, it does in 
my Apprehenſion exclude. the Preſumption and Idea of Malice: It is ſaid there 
was no ſuch probable Cauſe; there could be no ſuch probable Caule, for 
Captain Sutton was brought to a Court Martial, and after the Charge was in- 
veſtigated, he was acquitred by that Court. We all rejoice in his Acquittal ; I 
ſhould hope Commodore Fohnftone himſelf does; but it by no means follows, 
that becauſe he was acquitted of the Charge, that therefore Commodore 
Fobnſtone was not well juſtified in bringing him to Trial; and it would be a 
molt ſerious Thing indeed to all Commanders in Chief, if, before they ventured 
ro exerciſe what is an abſolute and indiſpenſable Part of their Duty ; namely, to 
bring the Officers under their Command to Juſtice, if in their Opinion they 
diſobey the Orders that are given; it would be a very cruel Situation indeed for 
them to ſtand in, if before they venture to enter upon that neceſſary Part of 
their Duty, they were to be ſure of the Sentence of a Court Martial; it is 
impoſſible they ever ſhould be ſure of that Sentence; they cannot foreſee what 
Credit may be given to the Witneſſes; what Turn the Trial may take; and 


therefore it muſt always be a Matter of Hazard and Riſque to them: 5 hat 
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being ſo upon this Evidence, without going into the Evidence at large, was 
there or was there not any Thing that did afford a probable Cauſe of Sulpicion 
to Commodore Johnſtone? In my Opinion there certainly was; he gave a 
poſitive explicit Order in his own Perſon ; that Order he frequently repeated by 
Signal; he ſaw that Order for a conſiderable Length of Time, though as to 
the preciſe Time the Witneſſes differ very much, but they all agree that for 
ſome Time he ſaw that Order diſobeyed; that therefore was, prima facie, a 
ſufficient Cauſe for him to call upon Captain Sutton to ſay, you mult prove 
before a Court Martial why this Delay was occaſioned; you muſt give ſome 
Account of it: Well, but it is ſaid if Commodore Johnſtone had given himſelf 
the Trouble to enquire of the Officers on board of the Ve, he would then have 
received the Satisfaction that the World has received. For he would have found 
upon that Enquiry, that Captain Sutton had really and truly not been guilty of a 
Miſconduct, Now, with reſpect to that, it might have been humane, it might 
have been candid, it might have been kind; but I do not know that Com- 
modore Johnſtone, as the Commander in Chief, was bound to aſk any Officer 
under his Command for ſuch Explanation, the Fact fell within his own direct 
Knowledge, he ſaw it 1 his own Eyes: He did go on board Captain Sutton 
the next Day, and aſked him to explain it. Sv/:0z gave him a Lilt of the Damages 
he had received: Commodore Fohnſtone had exerciſed his Judgment upon that 
before, he continued to have the fame Opinion of it then. If this is all you have 
to ſay, it is not enough; I muſt bring you to Trial. It would be exceedingly 
dangerous if Commodore Johnſtone, or any Commander in Chief, was to talk to 
the Officers of the Fleet upon the Subject, becauſe he could not talk to them in 
the Way that they ought to be talked to when they came to give their Evidence 
upon the Court Marcial; it would be (as was ſaid by one of the Counſel) highly in- 
delicate for any Commander to enter into that Diſcuſſion; it would be trying 
Captain Sutton at the Moment that he ought not to do ſo; but ſuppoſing he had 
dane this, and that he had taken the Trouble to aſk all the Officers, and to examine 
every Witneſs who has been examined in this Cauſe as to the Conduct of Captain 
Sutton; and ſuppoling they had done what we ſuppoſe they muſt have done, have 
given Commodore Johnſtone exactly the ſame Account they have given now, 
what muſt have been the Conſequence? Commodore Johnſtone mult have felt 
himſelf in a Dilemma: He muſt have ſaid, I ſtand here with contradictory 
Evidence; ſome Officers ſay one Thing, other Officers ſay another, what am I 
to do; I cannot decide between them; a Court Martial muſt decide; and there- 
fore, if he had had all the Light he has now, it ſeems to me that the Contradic- 
tion which he would have heard in the Account the Evidences have given, would. 
have amounted to that probable Cauſe of Suſpicion in his Mind that would have 
juſtified him in bringing Captain Sutton to Trial. With reſpe& to the Malice; 
expreſs Malice, unqueſtionably, there has not been proved; Circumſtances of 
Malice have been laid before the Jury : How far they. amount to convict the 
Commodore of ſo very baſe a Purpoſe as that, is for the Jury to decide; that we 
have nothing to do with; but, however, it does appear ſo far, from all the Evi- 
dence that has been laid before us, that very little more, if any Thing, has happened 
in this Caſe than what happens from the Event of every Court Martial; no previous 
Hardſhip, no Acrimony of Behaviour, nothing in Words, in Looks, in 1 
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nothing that paſſed between the Commodore and Captain Sutton, that can import 
any previous Malice. As far as Letters ſhew the Conduct of Commodore Jobn- 
ſtone afterwards, there does not ſeem to be any Want of Accommodation to Cap- 
tain Sutton after the Thing had happened; but to be ſure, ſo far he was put to 
great Inconvenience, he was ſubject to the Peril and Diſgrace of a Court Mar- 
tial, and he was acquitted ; that happens to: every Man who has the ſame Fate. 
Theſe Grounds, I think, are ſufficient to induce the Court to grant a new: 
Trial; but, excluſive of theſe: Grounds, I think that there are other Parts of this 
Caſe that may juſtify the Court in wiſhing that it may be reconſidered. The very 
Novelty of the Queſtion, the Queſtion itſelf, ſo new to every Body who has heard: 
it diſcuſſed, the Importance of it ſo vaſt to the Service, it is of the utmoſt Conſe- 
quence that every Commander in Chief in the Navy ſhould know preciſely and 
particularly how this is to ftand in future. Are they to be called in queſtion 
whenever an Officer happens to be acquitted that they have brought to Trial? 
or, muſt poſitive and direct Malice be proved againſt them? When they know 
that, and it is fit they ſhould know ir, then they will know how to act. In 
this State of it, I own, for my own Part, without meaning to diſparage the 
Conduct of any Gentleman upon the Jury, I have nogheard the Name of any 
one of them; but it does not ſeem unnatural to ſuppoſe, that in a Queſtion of 
this Kind, complicated with a vaſt Variety of Circumſtances, of which, to be ſure, 
they were not very cognizant, it 1s not at all unlikely to ſuppoſe, that they had not,. 
during fo very long a Trial, kept in their Minds the preciſe Point of the 
Queſtion, though none of us, Nobody in the Kingdom but knows, that they 
received every poſſible Information and Inſtruction from my Lord Chief Baron 
who tried the Cauſe; yet, when we hear that it laſted from Ten o'Clock in the 
Morning till Eight the next Morning; when we find that there was a conſiderable 
Degree of Impatience in the Jury to have the Cauſe brought to a Concluſion, 
one does not wonder that perhaps they were not, during ſo very long a Diſcuſſion 
as this, conſtantly attending to the Point; and I own, I make no Difficulty in 
faying, I rather think they had not continually kept the true Point before them, 
for if there was no Malice in Commodore Jobnſtone, if he had a probable Cauſe, what- 
ever has been the Event, of the Acquittal of Captain Sutton, it ſhould nor affect him; 
but, if there was a probable Cavfe for his ſeeing theſe Things at the Moment with 
this ſuſpicious Eye, and there was no Malice in the Commodore in bringing him 
to Trial, but he brought him to Trial under a Senſe of the Duty he thought he 
owed to the Public and the Service, they ought to have found a Verdict for him. 
But they were of a different Opinion; and if they took it into their Conſideration, 
that from all the Circumſtances of the Caſe, Malice might have been the Motive 
_ which actuated the Commodore, I don't know but that, if that was their Senti- 
ment, the Verdict might have heen different. Five thouſand Pounds they might not 
think too much to give to.a Gentleman who had: been injured by the Condutt of 
his Commanding Officer acting under ſo very improper a Motive as that; and 
therefore it ſeems to me, that it is not abſolutely impoſſible that the Jury 
might, in this vaſt Variety of Circumſtances, perhaps, have not been: ſatisfied 
about the Malice, but that they may have thought Captain Sutton has been brought 
into a very dreadful Dilemma, he has ſuffered moſt exceedingly, and ought to 
have ſome Reparation, and therefore we will give him this in Damages. Some- 


thing. 
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thing of this Sort, I think, may have been the Caſe, from the Nature of the , Ml 
Verdict; if the Damages had been a great Deal more, it would have decided = 
the Opinion I ſhould have entertained upon the Ground on which they went; I | 
ſhould have thought, at once, it muſt be upon the Ground of Malice enterrained 

in the Commodore. The Verdict being as it is, I think it is very likely it may | 
have been mixt up with Matter that did not belong to it at all. The ſimple 1 
Queſtion for them to decide was, Was there Malice in the Commodore? If 
there was, the Verdict, as far as it went, was proper. If there was no Malice, | 
but probable Cauſe, then the Commodore ought to have had a Verdict. And | 
I think it is fit this ſhould once more be conſidered, that they may have an Op- * 
portunity of conſidering the Matter under the Directions they will receive, and 2 
for their own Sake, for Commodore Jobnſtone's Sake, for Captain Sutton's Sake, x 
and for the Sake of the Service oi the Country, this ſhould be known to be the 
decided Opinion of a Jury upon full and fair Information, and that there ſhould 
be no poſſible Doubt left in the Minds of the Subject, upon which Side this 
Queſtion ovght to be determined, 


ds WORD 


Mr. Baron PERRY N, 


1 HAVE given this Cauſe the cleareſt Conſideration in my Power; and during 
great Part of the Argument, my Opinion inclined, that this Cauſe had been 
fully before a Jury; that there was Evidence on both Sides, and that it was a 
proper Cauſe for their Deciſion ; but am now ſatisfied, that this Cauſe has not 
yet been decided upon its true Merits. In order to ground this Action, there 
muſt have been Malice, and a Want of a probable Cauſe. I entirely concur 
with what Mr. Dallas ſaid at the Cloſe of his Argument, That if all the Evi- 
dence that was laid before the Fury in this Cauſe had been laid before Commo- 
dore Johnſtone at ihe Time he put Captain Sutton under an Arreſt, excluſive of the 
Sentence of the Court Martial, I ſhould have been of Opinion it was a probable 
Cauſe fer an Arreſt : That is my Idea. Upon the firſt Outſet of this Bulineſs, a a 
great Deal of Evidence has heen received that ought not, in my Judgment, to 
have been admitted at the Trial: That was received under my Lord Chief 
Baron under ſuch Circumſtances, that it was not likely he could reſiſt ; therefore, 
without taking up any more Time, at this late Hour, or entering minutely into 
the ſeveral Circumſtances of this Caſe, my Opinion is, That the Cauſe has not 
been decided upon its true Merits, and therefore it ought to go to a new Trial. 
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In the Exchequer, £ VERSUS. 


GEORGE JOHNSTONE, Eſq; 


S 


SPEECH of Mr. Baron EYRE, 2 


On giving Judgement in this Cauſe. 


_ Juns 13, 1785. ; 
— —— ——— 
Mr. Baron E Y RE. 5 


N this Caſe of Sutton verſus Jobnſtone, it bas been moved to arreſt the 
Judgement, upon Objections taken to the Firſt and Third Counts in the 


Declaration. 


It is an Action on the Caſe brought by the Plaintiff, Captain of the s Ship of 
War, one of the Squadron under the Command of the Defendant, And the firſt 
Count imputes to the Defendant, the having maliciouſly, and without. probable 
Cauſe, charged the Plaintiff with the Crimes of Diſobedience of Orders, and the 
Delay of the public Service in which that Squadron was engaged; and upon that 
Charge, having put him under Arreſt, ſuſpended him from his Command, ſent 
him under Arreſt to the Eaſt Indies, and from thence to Great Britain, in order to 
be tried; and with having maliciouſly, and without probable Cauſe, kept him 
under Arreſt till his Trial, and having procured him to be tried by a Court Mar- 
tial, upon a falſe, malicious, and injurious Charge. 


This being the Ground of the Action, expreſſed in the Firſt Count of the De- 
claration; it is objected, in Arreſt of Judgement, that no Action for a malicious 
Proſecution will lie for a ſubordinate Officer againſt his ſuperior Officer for im- 
proper Conduct while under his Command; or, as put by one of the Counſel, no 


Action lies for a ſubordinate Officer againſt his ſuperior Officer, for an Act done 


in the Courſe of Diſcipline, and under Powers incident to his Situation, 


S | Theſe. 
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Theſe Propoſitions have been ſupported by Arguments drawn from the 
Analogy the Caſe is ſuppoſed to bear to the Caſe o ects Wales and the 
Attorney General, in reſpect of his Power to file Informations ex officio, and from 
general Principles of public Policy and Convenience; and they have been reſted 
upon thoſe Grounds, there being no adjudged Caſe or other Authority in our 
Law, that can be made to bear upon the Point, ſo as to give it any Support ; on 
the contrary, it was neceſſary to preſs into the Service Diſtinctions and Refine- 
ments, in order to take the Caſe out of the Claſs of adjudged Caſes bearing very 
ſtrongly the other Way. The Caſes I allude to are the Caſes of Webb v. 
Me. Namara, Fabrigas v. Moſiyn, Sutherland v. Murray; which being Caſes in 
which one Species of Action is ſupported againſt Military Men in Command, in 
ane Inſtance, by a ſabordinate Officer; in others, by Perſons ſubje& to the 
Powers incident to the Situation of thoſe military Men in Command, for Acts 
done by Colour of their Authority; or, in the Language of one of the Propo- 
ſitions, under thoſe Powers incident to their Situation; it does not readily occur 


Why another Species of Action, differing from thoſe in Form rather than in Sub- 


Nance, ſhould nor alſo be ſuſtained. Theſe Caſes certainly cut up all Arguments 
drawn from public Policy and Convenience ; becauſe public Policy and Con- 
venience, if they operate at all, muſt operate with Strength ſufficient to bar one 
Species of Action as much as another. EE 


The Court never had a Difficulty. upon this Part of the Caſe ; the Principle of 
the Action, which is pretty clearly aſcertained in the Two Caſes of Saville v. Roberts, 
and the Caſe, Jones v. Gwynn, Gilbert's Reports, 185. and in 1oth Modern 148, and 
the Principle of the Action, which is very clearly aſcertained in thoſe two Caſes, 
is general and univerſal. In the Caſes alluded to, of Judges and Jurors, it can- 
not apply, becauſe the Law gives Faith and Credence to what, they do, and there- 
fore there muſt always, in what they do, be Cauſe for what they do; and there 
never can be any Malice in what they do. The Preſumption of Law, that 
Judges and Jurors do nothing cauſeleſsly and maliciouſly, does not derogate from 
the Univerfality of the Principle, That where it can be ſhewn that one Man 
has cauſeleſsly and maliciouſly accuſed another of a Crime, or has otherwiſe vexed 
him, by cauſeleſsly and maliciouſly exerciſing upon him, to his Damage, Powers 
incident to his Situation of Superior, the injured Party is intitled to Redreſs by 
this Species of Action,” The Commander in Chief of a Squadron of Ships of 
War is in the Condition of every other Subject of this Country, who, being put 
in Authority, has Reſponſibility annexed to his Situation. bee oc 


The Propoſitions which attempt to eſtabliſh a Diſtinction for him, are dan- 
gerouſly looſe and indefinite. It is ſaid, ſubordinate Officers may be brought to 
a Court Martial for improper Conduct. If by improper Conduct is meant a 
Breach of the Articles for the Government of the Navy; if by a Courſe of Diſ- 
cipline is meant, exacting that which the Diſcipline of the Navy requires; if by 
what is done under Powers is meant, that which is warranted to be done un- 
der thoſe Powers; it will be agreed ſimply, for doing any of thoſe Acts no 
Action will lie; for thoſe are lawful Acts in themſelves, and there is nothing added 


x0 make them unlawful, in the particular Caſe; but in reſpect of tne firſt 
4 | Branch 
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Branch of this Propoſition, if it is meant that a Commander in Chief has a Pri- | 
vilege to bring a ſubordinate Officer to a Court Martial for an Offence which het 
knows him to be innocent of, under Colour of his Power, or of the Duty of his YH 
Situation, to bring forward Inquiries into the Conduct of his Officers, the Pro- 
poſition is too monſtrous to be debated. | ö | 


Under the Second Branch of it, it may not be fit, in point of Diſcipline; 1 
that a ſubordinate Officer ſnould diſpute the Commands of his Superior, if he | 
were ordered to go to the Maſt-head, and if the Superior were to order him 
thither, knowing that, from ſome bodily Infirmity, it was impoſſible he ſhould | 
execute the Order, and that he muſt infallibly break his Neck in the Attempt » - | 
And if it were ſo to happen, the Diſcipline of the Navy would not protect that ? | 
Superior from being guilty of the Crime of Murder. And one may obſerve in 6 | 
general, in reſpe& to what is done under Powers incident to Situations, that i 
there is a wide Difference between indulging to Situation a Latitude touching the 
Extent of Power, and touching the Abuſe of it. Caſes may be put of Situations | 
ſo ccitical, that the Power ought to be unbounded; but it is impoſſible to ſtate = 
a Caſe where it is neceſſary that it ſhould be abuſed; and. it is the Felicity T 
of thoſe who live under a free Conſtitution of Government, that it is equally 
impoſſible to ſtate a Caſe where it can be abuſed with Impunity, The Counſel 
for the Defendant were diſpoſed to agree to this general Doctrine, provided that 
the Queſtion was not to be diſcuſſed in an Action at Law, which unavoidably 
brings the Inquiry into a Matter of Fact before a Jury: We entered into all the 
Difficulties ; the Situation of an Officer whoſe Honour and Fortune may come 
to be ſo ſtaked.— In this particular Caſe they have had their Weight with us; 
the Deciſion has not been a haſty one; but Conſiderations of this Nature cannot 
exclude the eſtabliſhed Juriſdiction of the Country; on the contrary, thoſe- 
Juriſdictions muſt be preſumed to be equal to their Functions, it muſt be pre- 
ſumed that they will do their Duty honeſtly; if they do, no Man can have much 
to fear. To Situations which require Indulgence, they will ſhew it z but, be 
the Riſque more or leſs, all Men hold their Situations in this Country upon 
the Terms of ſubmitting to have their Conduct examined and meaſured by that 
Standard which the Law has eſtabliſhed. Men of Honour will do their Duty-and 
will abide the Conſequences, We decide againſt this firſt Objection, upon the 
mere abſtract State of it, without referring to the particular Caſe made upon 
this Record, which is certainly the moſt advantageous Way of conſidering it for 
the Defendant ; for undoubtedly upon this Record, which muſt now: be taken to 
be proved, there is a ſtrong Caſe ſtated, of Hardlhip, if not of Wrong, Injuſtice, 
and Violence. Before I leave this Head of Objection, I will obſerve upon an Order 
of the Juſtices of Gaol Delivery, which is printed. at the End of Keeling* s Re- 
peris, from whence it was inferred, that the Court have thought themſelves at 
Liberty to controul this Species of Action; that the Nature of that Controul, 
which was the withholding the Evidence, rather proves that the Action itſelf vas 
thought to be beyond the Reach of any Controul; in Truth, it ſeems to be nothin 
more than ſubſtituting a particular Licence to give Copies upon Motion, to the 
general Licence which the Officer of the Court had been permitted to aſſume, both 
C 2 . | founded 
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founded upon the abſolute Power of the Court, over the Records of their Pro. 
 ceedings for Felony, while they remained in their Cuſtody, The Obje& of this 
Order, and of many of the Expreſſions, we meet with in our Books, tending to 

diſcqurage this Species of Action, could not be to protect any particular Claſs 
of Caſes from being made the Subject of the Action; but were to prevent a 
frivolous and vexatious Action of this Species being brought in any Caſe, that 


mult always turn upon the particular Merits of each particular Caſe, 


The next Objection taken to this Count was, that this being an Action 
founded on the Want of probable Cauſe, the Action fails; becauſe upon the 
| Face of the Record, and upon the Plaintiff 's own ſhewing there was probable 

Cauſe, it is upon the Face of the Sentence of the Court Martial, that the 

probable Cauſe is ſaid to appear; Part of the Charge being for Diſobedience of 

Orders, in not ſlipping the Cable of the s immediately after the Plaintiff got 

on board; the Language of the Sentence is, that from the Circumſtances 

proved of the Condition the %s was in, it appeared to the Court Martial, that 
the Plaintiff was juſtifiable, in not immediately cutting or ſlipping the Cable 
after his getting on board; from whence it was collected that it appears that the 

Plaintiff did diſobey the Orders of the Defendant, and that he was driven to juſtify 

himſelf by Circumſtances, and that his Acquittal proceeded not upon the Ground 

of his not having diſobeyed but on the Ground of his Juſtification. Upon this 

Part of the Caſe there has been ſome Hefitation amongſt us; a Caſe not cited in 

the Argument at the Bar, as I recollect; but which occurred in the Searches that 

have been made, gave conſiderable Countenance to the Objection. The Caſe 

I refer to is the Caſe of Reynolds v. Kenney reported in 1ſt Wilſon: It was a 

Caſe in Error from the King's Bench in Ireland; an Action was brought for 

maliciouſly, and without probable Cauſe, proſecuting for Condemnation Brandy 

ſeized as forfeited ; the Declaration ſtates, that the Brandy was condemned by 
the Sub-commiltioners, and that that Condemnation was moſt rightfully reverſed 
on Appeal to the Commiſſioners. The Judgement was arreſted in the Court of 

King's Bench in Ireland, and that Judgement affirmed here; and it was ſaid by 

Lord Chief Juſtice Lee, the Plaintiff has, by his own Declaration, ſhewn that 

the Proſecution was not malicious, becauſe the Sub- commiſſioners gave Judge- 

ment for him; and therefore we cannot infer any Malice: Perhaps it would 
have been more correctly ſtated, if they had ſaid, and therefore we will infer. 
that there was probable Cauſe for proſecuting that Brandy to Candemnation. To 
my Apprehenſion, I confeſs the Fact of the Orders having been diſobeyed, ſeems 
fairly to be collected from the Sentence, which takes upon itſelf to juſtify the 
not obeying, and to make that the Ground of the Acquittal. If the State and 
Condition of a Ship is ſuch, that an Order given cannot be obeyed, the not 
obeying in that Caſe is not Diſobedience, and requires no Juſtification ; but 
there ought to be an Acquittal upon the Ground of the Charge of Diſobe- 
dience not being made out. If a ſubordinate Officer having received an Order 
© which might be obeyed, does not obey, becauſe Regard being had to the State 
and Condition of his Ship, he is of Opinion that ſuch an Order ought not to 
have been iſſued to him, in this Caſe, the nat obeying is Diſobedience, in my 


Apprehenſion, and he would be to juſtify himſelf as he could. The Sentence 
not 
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not being examinable here, 1am relieved from the Piffculty of comprehending 


what Circumſtances'can amount to a Juſtification of a' ſubordinate Officer in 
diſobeying the Order of his Superior. We are bound by the Sentence to under- 


ſtand, that ſomehow or other the Plaintiff, in this Caſe, does ſtand juſtified; but 
the Queſtion is, whether we are not alſo bound to conclude from this Sentence, 


that he did in fact diſobey; and whether that be not probable Cauſe for bring-! 


ing him to a Court Martial, there to juſtify himſelf for that Diſobedience? Doubt- 


| Jeſs a Court Martial is not bound to expreſs itſelf in ſtrict technical Language; 


and this Coort-Martial may have uſed, in this Caſe, the Word Juſtifable, in 
ſome Senſe different from our Notion of Juſtification ; but having acquitted the 
Plaintiff generally of the Charge of delaying the Public Service, which was 
one of the Two ſpecific Charges brought againſt him, and having made this 


ſpecial Acquittal upon the Charge of Diſobedience of Orders, it does ſeem” 


as if they meant to ſay, that he did not delay the Public Service, but that he did 
diſobey the Order, and for ſome Reaſon ſatisfactory to them, was juſtified in that 
Diſobedience. If this be the true Meaning of the Sentence, will not the Fact of 


Diſobedience thus eſtabliſhed, be a probable Cauſe far bringing him to a Court- 
Martial? If the Defendant is, upon this Declaration, to be taken to be ignorant; 
or if he is not averred to be cognizant of all the Circumſtances. which conſtituted. 
the Juſtification, I ſhould, in that Caſe, hold moſt clearly that it would be,probable 


Cauſe. Reaſonable Suſpicion, was probable Cauſe, in the ancient Proceedings 
in Conſpiracy; this would be more, for the corpus delißti in this Caſe ſtands con- 


felled. It is averred againſt the Defender in this Declaration, that he knew the Ship 


had received Damage, that he knew that the Plaintiff obeyed his Orders as far as 


the State and Condition of his Ship would permit; but it is not averred that he 
knew the Circumſtances of the State and Condition of the Ship which were proved 
to the Court-Martial, upon which the Juſtification is built. This undoubtedly is 


rather critical; but what if the Defendant were taken to be cognizant of all the 
Circumſtances of the State and Condition of the Ship proved to the Court-Martial, 


did he know, or was he bound to know, that they would amount to a Juſtifica- 
tion in the Judgment of the Court-Martial? In our Law, Juſtification is a 
Concluſion of Law which neceſſarily reſults from a given State of Fact, and yet 


I doubt extremely, whether if a Man were to indict one for Murder who had 
committed a Homicide, under Circumſtances within the Knowledge of the Pro- 
ſecutor which made it juſtifiable, it could be ſaid that there was no probable 
Cauſe for preferring that Indictment; but I am not ſure that Juſtification in the 
Law Martial is a Matter of equal Certainty in its Nature, ſo as to impute to the 


Defendant a Knowledge that he was proſecuting in a Caſe where, of Neceſſity, 


there muſt an Acquittal upon the Ground of Juſtification, Theſe are Queſtions: 
of conſiderable Moment and Difficulty, upon which I have already ſaid we 
have heſitated ; and we ſhall not now give an Opinion upon them, becauſe, upon 


farther Conſideration, we are of Opinion, that admitting, for the Sake of 


the Argument, that probable Cauſe did appear upon this Record for making 


a Charge of Diſobedience of Orders, it cannot operate to arreſt this Judgment. 
The Defendant is charged by this Court in the Declaration, with having mali- 


ciouſly, and without probable Cauſe, brought the Plaintiff to a Court-Martial 


upon one intire Charge, but conſiſting of Iwo diſtinct Articles; thoſe Two; 


diſtinct 
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diſtinct Articles fall upon Two Articles for the Government of the Navy: The 

Firſt, for delaying the Public Service; the Second, for Diſobedience of Orders. 
+I have obſerved, that the Sentence of the Court- martial acquits him generally of 
the Firſt. They ſay he did not delay the Service. It is impoſſible therefore to 
find in the Sentence probable Cauſe for this Part of the Charge; then it will 
ſtand thus, The Plaintiff charges the Defendant with having mahciouſly, and 
without probable Cauſe, brought the Plaintiff to a Court-Martial upon One 
Charge for which there was no probable Cauſe, and upon another Charge for 
which there was probable Cauſe; the Declaration is therefore felo de ſe with 
reſpect to the latter, but good as to the former. In that Caſe, after a Verdict, 
the Jury muſt be taken to have given Damages for that Part of the Caſe only 
Which is actionable. This is familiar in the Cauſe of the Action for Words. 
The Words in one Count may conſiſt of ſeveral diſtin& Paragraphs or Periods, 
ſome actionable, ſome not, It is no Objection, after a Verdict, that ſome of 
the Words given in Evidence, and charged in that Count, are not ackionable; if 
there are actiona ble Words to which the Damages can be applied, the Jury 
are preſumed to have given their Damage for the Words which are actionable, 
it is enough to ſuſtain a Judgement upon this Count, that a Cauſe of Action. 
appears in it; that which does not amount to a Cauſe of Action, is mere Sur- 
pluſage. . | 1 | 


It is farther objected to this Count, that the Aſſignment of the ſpecial Da- 
mages is ill laid. The Count ſtates, that the Plaintiff loſt a large Sum of Money, 
which he would have gained if he had not been ſuſpended and removed from his 
Rank and Poſt of Captain of the Js, from Prizes taken by the Is and the other 
Ships of the Squadron, in the Courſe of the Service, and during his Arreſt and: 
Suſpenſion. It is objected, that there is no Averment or Allegation of Title 
to Prize Money; that it does not follow from the Fact ſtated, that the Prize 
Money was loſt; that by Law the Prize Money was not loſt, and that the Jury 
have therefore found Damages which by Law could not be found. We are 
clearly of Opinion, that this Objection muſt be over- ruled. The Damages 
are well aſſigned by ſtating, that the Loſs happened by reaſon of the Wrong 
complained of; the reſt is Matter of Evidence; and if any Thing which can 
now be ſuggeſted would have proved the Loſs to have happened by that Means; 
after Verdict, we muſt ſuppoſe that Proof to have been given; the Objection 
therefore reſolves itſelf into the laſt Branch of it, viz. That the Jury have found 
Damages which could not poſſibly ariſe in the Caſe, and could not therefore by 
Law be found. To ſupport which Propoſition it has been argued, that a ſuſ- 
pended Captain is intitled to the Prize Money for Captures made during the 
Time of his Suſpenſion. The Proclamation muſt be the Rule by which this Point 1s: 
to be decided. By the Proclamation, the Captain of a King's Ship who ſhall be. 
actually on board at the taking of any Prize, ſhall have a certain Proportion. 
Is one who had been ſuſpended, and removed from his Rank and Poſt of 
Captain, and was in that State of Suſpenſion when the Prize was taken, the 
Captain of ſuch Ship actually on board at the taking of ſuch Prize? it is enough 
to ſtate the Queſtion, it anſwers itſelf. Not having original Juriſdiction in 
Matter of Prize, we cannot decide that Queſtion. ſo. as to affect the 3 of 
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Prize Money, but we are obliged to decide it as far as it is incidental Matter iu 
this Cauſe, and for the Purpole of this Cauſe ; and premiling this, we hold in 
this Cauſe, that the Plaintiff, by reaſon of his Suſpenſion and Removal, did loſe 
the Prize Money which he would have gained from Prizes taken by the % and 
other Ships during his Suſpenſion, and conſequently that this is well aſſigned 
as ſpecial Damage in this Action, | | 


It is objected to the Third Count of this Declaration, the Grievance of which is 
the refuſing and neglecting to hold a Court-Martial for the Trial of the Plaintiff 
while the Squadron was under the Defendant's Command, and thereby keeping 
him under Arreſt till his Trial in Great Britain; that this is damnum ſine 
injuria; that the Law has fixed no Time ſhort of the Term of Three Years 
within which Courts Martial are to be held; and therefore it could not be the 
Duty of the Commander to hold a Court-Martial at any Time within that 
Period, or as ſoon as he reaſonably and conveniently could after the Charge 
exhibited, and conſequently that the Averments, that it was the Duty of the 
Defendant to hold ſuch Court-Martial; that the Defendant might reaſonably 
and conveniently have held a Court-Marrtial ; and that he wilfully, wrongfully 
and injuriouſly, and contrary to his Duty, omitted, neglected, and refuſed to 
hold ſuch Court- Martial, cannot give to the Plaintiff a Cauſe of Action. The 
Anſwer to this Objection is, that every Breach of a public Duty working Wrong 
and Loſs to another, is an Injury, and actionable; that the Three Years are 
only a Limitation of Time, beyond which no Court-Martial ſhall be held; con- 
ſiſtent with which it may be the Duty of thoſe who have Power to hold Courts 
Martial, to hold them within a much ſhorter Space. It is a familiar Qualifi- 
cation of Powers of various Kinds, that they ſhould be executed within a rea- 
ſonable Time. Suſpenſion and Arreſt being incident to the Power of holdin 
a Court-Martial, it ſeems an eſſential Ingredient in ſuch a Power, and abſolutely 
neceſſary to qualify the Rigour of it, that it ſhould be executed in a reaſonable 
Time, otherwiſe a Power of holding a Court Martial would neceſſarily involve 
in it a Power to impriſon for Three Years previous to the Trial, which could 
not be borne. The Uſage of the Navy might have made it the Duty of the 
Commander in Chief, in a Caſe where it did not ſpeak fo ſtrongly for itſelf; 
how it becomes his Duty, is to be ſhewn in Evidence, in Proof of the Averment 
that it was his Duty; and after Verdict finding that it was his Duty, muſt 
be taken to have been ſufficiently proved. It muſt alſo be taken to 
have been proved, that there was no Impediment in the Way; and under 
theſe Circumſtances, the not holding a Court Martial, and the Plaintiff's 
having ſuſtained Loſs and Damage thereby, both which Circumſtances we muſt 


conſider as proved, conſtitute a good Cauſe of Action, upon which Judgement 
may be now given. | 


The Court are therefore of Opinion, that the Rule for arreſting this Judge- 
ment is to be diſcharged, : 


8 | RuLE DISCHARGED. 


0 por ee” 2 96. r 
p I 


